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The health risks of tobacco use and the attributed social and economic costs are thoroughly documented. According to the American Lung Association over 438,000 people in the United States die from diseases caused by tobacco each year, and an estimated 1,300 minors start smoking every day. Diseases attributed to tobacco use are the leading cause of preventable deaths in the United States (ALA 2008). Globally, the World Health Organization estimates that tobacco use causes more than 5 million deaths every year around the world, or one person every six seconds, and at current rates, annual deaths are projected at 8 million by 2030 (WHO 2008). Locally, the Campaign for Tobacco-Free Kids reports in Oregon 15.4% of high school students and 16.9% percent of adults smoke, with 4,500 underage smokers added each year, costing the state annually $1.11 billion in direct healthcare costs, and an additional billion dollars in lost productivity (CFTFK 2008). Despite overwhelming evidence, the United States government has been resistant to regulating effective tobacco controls, and has failed to support international coalitions aimed at ending the international tobacco epidemic including the World Health Organization’s Framework Convention on Tobacco Control treaty (WHO 2008). Momentum surrounding domestic efforts within legislation this year has been centered on the Family Smoking Prevention and Tobacco Control Act (HR. 1108/ S. 625), with questionable outcomes for public health. A key portion of the bill gives the Food and Drug Administration (FDA) jurisdiction over tobacco industry regulation.

FDA Regulatory Efforts

According to the Centers for Disease Control and Prevention the FDA has exerted jurisdiction over medical claims made by manufacturers or vendors, and "alternative nicotine-delivery products" as early as 1953 under the provisions of the Federal Food, Drug, and Cosmetic Act of 1938. The Federal Trade Commission has also had some jurisdiction in banning deceptive industry practices, including false or misleading claims about the medical safety of tobacco products. While various legislations regarding marketing, packaging, smoking bans, and sales have been passed, comprehensive reforms limiting domestic tobacco products have not (CDC 2007). Provisions for the regulation of tobacco sales, distribution and marketing to limit underage access to tobacco products were granted to the FDA by the Clinton administration in 1996, but a Supreme Court ruling in 2000 determined that the FDA lacked final authority, and the provisions were rescinded. The Court voted 4 to 5 against upholding FDA jurisdiction over tobacco regulation, citing First Amendment commercial speech protection. Despite the FDA's 1996 position revising their internal stance on the jurisdiction issue citing the tobacco industry's aggressive consumer marketing and nicotine distribution agenda, the Court ruled that Congress would be responsible for granting the FDA authority to regulate (Gottlieb 2000). 

A bill introduced by Senator John McCain in April 1998 would have raised tobacco excise taxes, given full regulation of tobacco products to the FDA, and increased industry penalties for unmet goals regarding reducing numbers of underage smokers. The bill failed in Congress by a small margin- tobacco industries invested considerable lobbying resources in defeating the reforms (Akhter 1998). The failure of this bill and the 2000 Supreme Court ruling have marginalized state resources for enforcing needed restrictions (Gostin, 2008). FDA enforcement around pharmaceuticals has dropped significantly in the last 10 years, bringing valid concerns about the Administration’s ability to take on regulation of another well funded and viscously lobbied industry. In the absence of significant controls, tobacco regulation and industry policing are only challenged by default through tort reform and other litigation. FDA ability and willingness to protect consumers is seriously limited under the current administrative paradigm- President Bush has promised to veto the current bill given the opportunity (Thornton 2008, Speaker 2008). 

The Family Smoking Prevention and Tobacco Control Act Provisions

The bill would amend the 1938 Federal Food, Drug and Cosmetic Act, and grant the FDA power to regulate tobacco industry (Waxman Summary 2008). Significantly, it would allow the FDA to make the same restrictions on marketing to children as were included in the 1996 decision (CFTFK 2 2008) It would not allow the FDA to regulate tobacco growers, only processed products, or processing agents. Registration of domestic and international tobacco manufacturers, product content reporting, and provisions regarding illicit tobacco transit would be enacted. The legislation would not allow the FDA to lower the minimum buying age (eighteen years), but would ban flavored cigarettes and other products because of their enticements to children and young adults. A significant exemption to this change would be mentholated products- mentholated cigarettes are most commonly smoked by African Americans (Enzi 2008). Nicotine content and other “harmful constituents” would be disclosed and regulated, and provisions to restrict new products would be enacted. No “modified risk” tobacco products would be allowed without FDA approval (products labeled “light” or “mild” are included in this category), and warning labels on packaging would increase to 30% of front and rear panels, and at least 20% of related advertising spaces. Retailers would be give stricter advertisement limitations, but would not be held responsible for content printed from other sources (Waxman Summary 2008). The measures would be paid for by fees assessed to importers and producers, initially at a net gain of monies. The revenues generated are expected to decrease by $342 million over the next 10 years due to smoking reduction (Speaker 2008). Advocates had hoped to schedule a vote in September of 2008, but according to the Library of Congress, the last major action taken regarding the bill was a referral to the Committee on Health, Education, Labor, and Pensions, where some substitution is expected (Library 2008). Committee member Mike Enzi denounced the bill July 30, 2008, remarking it “coddles Big Tobacco while protecting the industry’s best tools to recruit and addict your children to tobacco” (Enzi 2008), casting doubts on the bill’s swift passage.
Philp Morris USA

Philip Morris is the largest tobacco company in the world, now made up of two separate corporate entities- Philip Morris USA and Philip Morris International. Philip Morris USA has supported FDA regulation of tobacco since 2000 in a drastic public relations shift- the company actively fought 1996 provisions granting the FDA authority, a sentiment that was upheld by subsequent Supreme Court decisions. Philip Morris internal documents since 1996 have shown that Philip Morris USA determined they could make significant gains in American public perception by supporting FDA regulation (McDaniel 2005).  The company has also aggressively researched and pursued international markets since the 1990s (Hafez 2005). The Multinational Monitor lists Philip Morris International as one of the top 10 worst corporations of 2008 in their November report for their international marketing efforts targeting youths (Weissman 2008). In this light, it is highly unlikely that Philip Morris USA’s endorsement of the Family Smoking Prevention and Tobacco Control Act is an effort to promote the public’s health.  However, the American Cancer Society, the American Lung Association, the Campaign for Tobacco-Free Kids endorse the bill for the authority it grants to the FDA and the steps the legislation takes to limit underage access to tobacco products, namely banning flavored tobacco products, with the exception of menthol (CFTFK 2 2008). 

"Commercial Speech" and the First Amendment

Precedent for constitutionally protected commercial free speech began around 1972 in a case decision around contraceptive and abortion advertisements in the state of New York, one year prior to Roe v. Wade. Subsequent decisions ruling in favor of the protection of commercial speech as a First Amendment right have included topics such as the publishing of pharmaceutical prices, alcohol content labeling, electricity pricing, gambling and liquor store advertising, in relation to commercial disclosure rights (Gostin 2002). The 1996 regulations published by the FDA were designed to limit use of tobacco products in minors, and were attacked for limiting commercial speech, and included advertisement bans around schools, and from all sporting events (Glatz 1997). While consumer information for legal products sold to adults is constitutionally protected, more recent legislation has directed some tobacco advertising limitations marketed to minors. However, tobacco companies domestically and abroad have made huge investments in attracting young smokers, and are still afforded rigorous protection in the United States. An estimated 50 million Americans smoke. The public pays for costs associated with tobacco use, but tort and other liabilities protect the tobacco industry. Congress has consistently avoided direct regulation of tobacco, and has also curtailed possible state provisions (Gostin 2002). Conflation of protection of public health messages such as the availability of contraceptives and protection of industry marketing is a serious legal flaw. 
Final Thoughts
The “conclusions” section of a 2005 study in the American Journal of Public Health on Big Tobacco offers: 


“Tobacco companies can appear to accommodate public health demands while 

securing strategic advantages. Negotiating with the tobacco industry can enhance 

its legitimacy and facilitate its ability to market deadly cigarettes without 
corresponding benefits to public health” (Wander 2006). 

While the Family Smoking Prevention and Tobacco Control Act offers some possibility for beginning a process of effective regulation, without removing tobacco manufacturers’ influence, the public’s health will always be a secondary factor to industry. Consider this statement by the Campaign for Tobacco Free Kids, who partners with such giants as the American Cancer Society:

“The existing FDA standard for approving drugs and devices is whether there is a 
“reasonable assurance that a product is safe and effective”. A different standard is 
necessary for tobacco products because there is no such thing as a safe tobacco 
product” (CFTFK 2 2008). 

Granting the tobacco industry a “different standard” is perhaps a first step, but should not come with an expectation of the urgent measures needed to combat the issue domestically and abroad. The fight against tobacco is a worldwide social justice issue, and community based efforts are more effective at targeting located need than sweeping antismoking campaigns and empty reforms (Healton & Nelson 2004). Activists should adopt the World Health Organization’s goals as outlined in the Framework Convention on Tobacco Control of 2008 and pressure the United States Government to do the same.
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